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l. INTRODUCTION

This opposition proceeding is straightforward, and the facts, notwithstanding Krush
Global’s" attempts, are simple and undisputed. Bbard is presented, on the one hand, with
uncontroverted evidence of Pepper’s priority in the martRRUSH used in connection with
beverages, and, on the other hand, with Krugib&ls attempt to register or maintain a
registration for the mark CRUSSH for use in cection with restaurant services that feature
beverages. In essence, the Board is presentedwo nearly identical marks used in connection
with clearly related goods and sees, provided to the same s$aof consumers through related
trade channels. Krush Global has offered ndexce to dispute these determinative facts.

Faced with this, Krush Global attempts to am# the Board by pretending that the facts
are other than what they really are. For examigtush Global pretends that Dr Pepper does not
own rights in the mark CRUSH but rather owiggts only in the mark ORANGE CRUSH.

Krush Global also pretends thhe application and registrationiasue are limited to a certain
type of restaurant serving a tan type of customer. The Bal should not be misled by Krush
Global’s wishful but incorrect and sieading rendition of the facts.

Knowing that it cannot overcome the actual facts despite its efforts, Krush Global pins its
hopes on rewriting the law, seeking to imposeDr Pepper a standard for likelihood of
confusion that Krush Global claims is uniquepphcable to cases coarning food or beverages
and restaurant services. Of course, this heigdd standard is locat@owhere in the governing
law and is simply a figment ¢€rush Global’s imagination.

When Krush Global’'s imagined facts andibnal legal standardre properly discarded,
and when the likelihood of confusi factors are analyzed and gleed, it is evident that Krush

Global's CRUSSH Marks are likely to cause agidn with Dr Pepper’s prior used, federally

! The abbreviations contained in the Trial Brief of Opposer/Petitioner are continued herein.
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registered, and centuntid CRUSH mark.
II. ARGUMENT

A. Krush Global Relies on Inadmissible Refuted and Unsupported Facts

Krush Global’s brief is domirtad by reliance on inadmissible evidence, refuted “facts
and unsupported assertions. Krush Global’s rés@tich tactics simplghows the desperation
of its position in these proceedings — and thatonly conclusion that can be reached from the
real evidence of record is that there I&kalihood of confusion bieveen CRUSH and CRUSSH.

1. Krush Global Relies on Inadmissible Evidence

Dr Pepper has filed two pleadings objecting to certain evidence submitted by Krush
Global. The first, Opposer/Petitioner’'s MotionStrike Certain Evidere (“Motion to Strike”),
sets forthproceduralobjections to Krush Global’'s evadce. The second, Opposer/Petitioner’s
Statement of Objections to Applicant/RegistiaiRroffered Evidence Statement of Evidence
Objections”), sets fortsubstantiveobjections to Krush Global's evidence.

The Motion to Strike is fully briefed: Krush Global submitted a brief in opposition on
August 20, 2009, and Dr Pepper submitted a reply brief in further support of its motion on
September 3, 2009. The motion remains pending # utelling that despite being made
promptly aware of its procedairevidentiary errors, Krush Global made no effort to correct
them. Dr Pepper renews its request tlsabiotion to Strike be granted in whole.

With regard to Dr Pepper’s substantiveedttions to Krush Global’'s evidence, Krush
Global has made no attempt to meet thenmusKrGlobal made no response to Dr Pepper’s
Statement of Evidence Objections, and instéagbly relied on the questioned evidence in its
trial brief as if no objections had been lodg&kcause Krush Global failed to respond, Dr
Pepper’s objections should beagted as conceded. Accordingby, Pepper requests that all of

the objectionable evidence identified in the Staenof Evidence Objections be stricken from

5
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the record and be given no catesation in the

resolution dfiese consolidated proceedirigs.

2. Krush Global Relies on “Facts” Contradicted by the Evidentiary Record

In addition to relying on inadmissible idence, Krush Global frequently relies on

purported “facts” that are clearly contradictadthe evidentiary record. The table below

compares some of the more notable false statements in Krush Global’s brief to the evidence of

record. The mismatch is obvious.

Statement in Krush Global’s Brief

The Evidence of Record

“. .. nor does the company consider [CRUS
to be one of its four core brands.”
(Applicant/Registrant’s Trial Brief (“KG Br.”)
at 5;see also idat 17.)

H{rush Global misquotes a document that
references the term “CORE 4.” As Dr Pepp
has explainedsge e.g, Springate Tr. at 44:13
— 46:6; Springate Rebuttal Decl., T 11),
“CORE 4” does not have the meaning of
“most important,” but rather refers to brands
sold through a partidar bottler network.

“DPSU indicates that it oms six of the top-ter
flavored carbonated soft drinks in the Unitec
States . ... ORANGE CRUSH is not even
this list.” (KG Br. at 5see also idat 17.)

1CRUSH is in fact among the top-ten flavore
I carbonated soft drinks in the United States.
p(Bpringate Rebuttal Decl., Exh. PX209.)

er

“[T]he mark is known to the consumer as
ORANGE CRUSH or GRAPE CRUSH, and
soon. ... There is simply no evidence that
the CRUSH mark is either used alone or
recognized by consumers as a stand alone
trademark.” (KG Br. at 9.)

Dr Pepper markets the brand as CRUSe(
e.g, Springate Decl., § 43 & Exhs. PX169,
PX171, PX172, PX190, PX192, PX193,

PX195), and consumers refer to the brand &
CRUSH 6geee.qg, id. at Exh. PX197).

AS

2 Because the Board has not yet ruled on [upREs evidentiary objections, Dr Pepper has no
choice for purposes of this reply brief buictintinue to assume that all of Krush Global's
evidence is part of the record. However, l@atng Krush Global’s evidence as properly made
of record, Dr Pepper does not waawey of its evidentiary objections.

% Krush Global’s continued use of the phrase “focorre” despite it beingepeatedly pointed out

that the reading of thelied-upon exhibit is in
Wright's admission on cross-examination th

coect is particularly egggous in light of Mr.
atdoes not know what the phrase “CORE 4”

means to Dr Pepper or whether Dr Pepper refeasyaoof its products as “fore core brands,” the
phrase he misuses in his declaratidBed/Vright Cross Decl., 1 5.)

6
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Statement in Krush Global’s Brief

The Evidence of Record

Dr Pepper makes the “self-serving statemer
that consumers understand that ‘CRUSH
brand beverages do not camt fruit.” . .. In
fact though, Opposer indicates that no surve
or market groups have been conducted to
determine if consumers believe that CRUSH
contains juice.” (KG Br. at 12.)

itDr Pepper has surveyed consumers about the

juice content of CRUSH beverages, the res

of which show that consumers
cyserwhelmingly understand that CRUSH

beverages do not contain juice&seg€Springate
1Rebuttal Decl., 1 13 & Exh. PX214.)

Llts

“[Dr Pepper] has failed to provide any samp
evidence of advertisg run since 1980. . . .

[Dr Pepper] does not evezcall doing national 2009. SeeSpringate Decl., 11 36-37 & Exhg

advertising for CRUSH brand sodas.” (KG
Br. at 19.)

|édr Pepper has introduced national advertisi
for CRUSH beverages from as recently as

PX192-PX196.)

D.

Krush Global’s distortion of thiacts can be for no other purpdkan to mislead the Board, and

therefore the entirety of Krush Global’s triief must be read with a watchful eye for

purposeful distortions.

3. Krush Global Relies on Unsupported Assertions of “Fact”

In addition to relying on inadmissible evidenand assertions refuted by the evidentiary

record, Krush Global also littereis trial brief with numerous ass®ns of “fact” that have no

evidentiary support whatsoever. €rk are too many examples to tisem all, but here are a few

of the more egregious examples:

see also idat 22, 25.)

of cost.” (KG Br. at 25.)

(KG Br. at 25.)

{F0557533.1}

“Carbonated soda is considered by most taenhealthy beverage (KG Br. at 7;

“A person would not buy a smoothie when thmeglly want soda and vice versa.”

“FANTA is the best selling orangedain Europe.” (KG Br. at See also idat 25-26.)

“Orange soda is consumer [sic] stly by children.” (KG Br. at 225ee also idat 25.)

“Health conscious consumers are probably the most discerning purchasers, regardless



Again, Krush Global’s reliance on supported assertions of “fachould cause the Board to be
very careful when considering the statements@aguments made in Krush Global’s trial brief.

B. Krush Global’'s Proposed Likelihoodof Confusion Test is Fiction

Not only is the “factual” underpiming of Krush Global’s triabrief defective, so too is
Krush Global's legal framework. Fromdianing to end, Krush Global’'s argument on
likelihood of confusion is flawed. The first stake Krush Global makes is to argue that the
likelihood of confusion analysis in cases suckhés— that is, thosewolving food or beverage
products on the one hand and aesant services on the others different from and more
onerous than the likelihood of confusion testlegahin every other Board proceeding. In such
cases, Krush Global argues, notyomlust the marks at issue ioentical but also the opposer’s
mark must bewell-known and famous (KG Br. at 7 (emphasis added).)

There is no question that Kru§&iobal is wrong. The standard Krush Global advances is
nowhere to be found in the single c&sash Global relies upon for its suppordacobs v.
International Multifoods Corp.212 U.S.P.Q. 641 (C.C.P.A982). (KG Br. at 7.)Jacobs and
the two other cases cited by Krush Global inghme section, say nothing of the sort. These
cases simply stand for the very unremarkabtgosition that likelihood of confusion is not
automatic just because the marks at issue mag sleane similarities and are used in connection
with food or beverages on one hand eestaurant services on the othérg.Lloyd’s Food
Prods., Inc. v Eli's Ing.25 U.S.P.Q.2d 2027, 2030 (Fed. Cir. 1993he board is correct that
there is n@er serule about confusion vére similar marks are used in connection with
restaurant servicesd food products.”) (citindacobs 212 U.S.P.Q. at 6423ge also In re
Coors Brewing C0.68 U.S.P.Q.2d 1059, 1063 (Fed. Cir. 200B]he fact that restaurants
serve food and beverages is not enough to rdodd and beverages related to restaurant

services for purposes of determining the likebd of confusion. ... The Board therefore

8
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properly looked to other evidence to determinethiar beer and restaurant services are related
for purposes of assessing theelihood of confusion.”).

Because the Board recognizesp®ao serule that food or beverageoducts are related to
restaurant services, the Board requires plaintiffsuch cases to show “something more than that
similar or even identical marks are usedftard products and for resirant services.'Jacobs
212 U.S.P.Q. at 642. However, the requisitaristhing more” can be shown in a variety of
ways and, contrary to Krush Global’s unsuppo#gssertion, does not require either than the
marks at issue be identical or that the semark be famous — as numerous Board decisions
confirm. In its opening trial brief, Dr Peppeted at least eight cases in which the Board found
a likelihood of confusion betweeanarks for food or beverage prodsi@and marks for restaurant
services. $eeTrial Brief of Opposer/Pdibner (“DP Br.”) at 45-46.) Only one of these cases
happened to involve identical marks, and nowelwved a senior mark found to be famous.
Instead, the Board relied on a variety of evidetoceonclude that “something more” had been
shown, including a high degree of similarity between the marfgsIn re Constellation Wines
U.S., Inc, Ser. No. 78/803,750, slip op. at Hvdilable athttp://des.uspto.gov/Foia/
ReterivePdf?fINm=788037504-17-2008&system=TTABISR008 TTAB LEXIS 377, at *5
(T.T.A.B. Apr. 17, 2008); the stngth of the senior mark,g, In re Opus One In¢c60
U.S.P.Q.2d 1812, 1814 (T.T.A.B. 2001); evidencéhotl parties using a single mark for both
food or beverage producsd restaurant servicesg, In re Constellation Wines U.S., In&er.
No. 78/803,750, slip op. at 7 n.6, 2008 TTABXIE 377, at *9; evidence of third party
registrations covering both food or bevgggroducts and restaurant servieeg, In re Azteca
Rest. Enters. Inc50 U.S.P.Q.2d 1209, 1211 (T.T.A.B. 1999); the defendant’s own inclusion of

plaintiff's food or beveragproducts in its applicatiom.g, In re Sunland, In¢.Opp. Nos.
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77/310,231 & 77/307,289, slip op. at 16-Avdilable athttp://des.uspto.gov/Foia/
ReterivePdf?fINm=773072898-07-2009&system=TTABISR009 TTAB LEXIS 525, at *18-
19 (T.T.A.B. Aug. 7, 2009); and the defendamien offering of plantiff's goods at its
restaurantsg.g, In re ML Management, IncSer. No. 76/564,139, slip op. atdvéilable at
http://des.uspto.gov/Foia/Reterive Pdth=76564139-05-30-2007&syem=TTABIS), 2007
WL 1676774, at *2 (T.T.A.B. May 30, 2007).

Dr Pepper has provided evidence bearing @h @ the factors mentioned above — and
then some. SeeDP Br. at 42-45.) Consequently, thesn be no question that Dr Pepper has
met the Board’s requirement that it show “samie more” — and that Dr Pepper need not meet
Krush Global's made-up standardjuéring identical marks and fame.

C. Krush Global’s Likelihood of Confusion Analysis is Flawed

Beyond its imagined legal standard, Krush Glatso engages in amalysis of the
likelihood of confusion factors thaan best be described adight of fancy, as discussed in
greater detail below.

1. Similarity of the Marks

The similarity of the marks is one of the most importanPontfactors,Ava Enters., Inc.

v. Audio Boss USA, Inc/7 U.S.P.Q.2d 1783, 1784 (T.T.A.B. 2006), and the near identity of the
marks at issue here — CRUSH and (38M — cannot plausibly be disputed.

Apparently realizing that tould not argue with a sight face that CRUSH and
CRUSSH are dissimilar in any way, shape or fokmush Global’s straied analysis of the
similarity of the marks relies on two fictiongirst, citing to First Gicuit law, Krush Global
pretends that the Board assesses the similarityaoks as they appear in the marketplace rather
than as they appear on the facéhaf registrations or applicatioasissue. (KG Br. at 8.)

Although marketplace factors do have some bgaon the likelihood of confusion analysis in

10
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Board proceedingséeDP Br. at 52-54), they generally do not bear on the question of mark
similarity in such proceedings. Thus, KruStobal's reliance on how the CRUSH marks appear
in the marketplaces€eKG Br. at 8-11 is simply misplaced and must be disregarded.

The second fiction Krush Global engages itoipretend that DPepper does not have
rights in CRUSH standing alorieThat leaves Krush Global frée base its entire argument
against similarity of the marks at issue on tleidn that Dr Pepper has rights only in the mark
ORANGE CRUSH. %eee.g, KG Br. at 9 (“[S]ince [Dr Pepper] has not argued that it owns a
family of CRUSH trademarks, the mark to be considered ibtHeont[sic] analysis can only
be the trademark that is used . . . Since [Dr Pepyerjndicated that the principal flavor mark is
ORANGE CRUSH, that is the trademark tehbuld be used for comparison purposes.”).)

Krush Global’s efforts — contrived as theyyr#e — are understandable, as there can be
no substantial debate regarding the overwhelmimgagiity of the real marks at issue here.

a. CRUSH and CRUSSH Aretdally Indistinguishable

The word marks CRUSH and CRUSSH are viljuiadistinguishable in terms of sight,

sound and meaning. In fact, Krush Global adsdithat it took Dr Pepper's CRUSH mark and

* Even if marketplace factors were relevanatalyzing the similarity of marks in Board
proceedings, the “evidence” Krush Global purptotsely on could not be considered because
Krush Global has made it up. There is no evidemtle record that the CRUSH mark appears
only on “see-through bottle[s] or can[s] of the samerEdKG Br. at 8) orthat “the first thing a
consumer sees” is “always” “ORANGE CRUSHegthquivalent ‘Orangdise design’, and the
orange flavored and colored sodaiethis visible through a soda bottledi(at 11). Moreover,
the evidence refutes Krush Global’s repeatéskfassertion that camsers do not know the
mark CRUSH standing aloneSdee.g, Springate Decl., Exh. 198pringate Tr. at 18:15-21.)

> In ignoring the existence of the mark C&H, Krush Global ignores not only Dr Pepper’s
numerous registrations for the rkabut also trial evidence of Dr Pepper’s use of, and consumer
recognition of, the CRUSIrark standing alone.Séee.g, Springate Decl., T 43 & Exhs.

PX169, PX171, PX172, PX190, R¥2, PX193, PX195, PX197Fven the CRUSH logos
reproduced in Krush Global's tribfief at pages 6 and 8 clearlyasv that CRUSH exists and is
used as a stand-alone mark. The addition sigdeelements and flavor designations actually
emphasizes that the name ofPapper’s soda is, simply, CRUSH.

11
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simply added an additional letter “S.” (KG.Bxt 11; Learmond Decl., 11 17, 22.) However, the
addition of the letter “s” does ndifferentiate the marks in amgaterial way — as Krush Global
also admitted at trial. (Learmond Tr. at 729-63:15 — 65:17.) No amount of argument in
Krush Global’s trial brief can overcome these determinative admissions.

Even without these admissiogwever, the arguments in 8h Global’s trial brief are
far from convincing. In terms of appearancesreiXrush Global itself d&s not argue that the
marks are visually distinctivénstead focusing all its effaron distinguishing the parties’
respective logo marks. (KG Br. at 9-11.) Aghe sound of the marks, Krush Global argues that
its mark can be pronounced in any numberays — consumers can extend or not extend the
double-s for as long as theydiKKG Br. at 11) — making theRUSSH mark, by Krush Global’'s
own admission, identical in sound to the mark CRUSAs to the marks’ meanings, to the
extent Krush Global’'s arguments thlaé term “crush” has many meaningegKG Br. at 11-12)
are relevant,such arguments could apply equally to CRUSH as to CRUSKtiish Global
therefore has admitted that the marks have the same meaning.

Krush Global's reliance on-Eleven, Inc. v. Wechs|e83 U.S.P.Q.2d 1715 (T.T.A.B.

® This admission is bolstered by Mr. Learmond’s admission that generally no one in fact
pronounces CRUSSH differently than they pnamce CRUSH. (Learmond Tr. 63:15 — 65:17.)

’ On this point, note that DRepper’'s CRUSH marks are incorgse and cannot be challenged
as descriptive. Also note that,tcary to Krush Global’'s statemersieeKG Br. at 12), there are
in fact survey results showing that the vastjority of consumers understand that CRUSH
beverages do not contain fruit juice&segSpringate Rebuttal Decl., T 13 & Exh. PX214.)

8 Krush Global does not — and cannot — arguettieaadditional letter “schanges the meaning

of CRUSSH from the meaning GRUSH. In this respect, these marks are indeed different than
those in which “s” makes a word plural or passee, as Krush Global itself acknowledgeSed

KG Br. at 12 (citingAutomatic Timing & Controls, Ina. McDowell-Wellman Eng’'g C0162
U.S.P.Q. 462 (T.T.A.B. 1969) (Board conclddepposer not injured nggistration of ABC

where applicant already owneghistration for ABCs); antless’s of Allentown, Inc. v Nat'l

Bellas Hess, In¢c169 U.S.P.Q. 673 (T.T.A.B. 1971) (no likelihood of confusion between
HESS'S and BELLAS HESS).

12
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2007), concerning the lack of siarity between GULPY and GULPéeKG Br. at 11) and
Jacobs v. International Multifoods Cor212 U.S.P.Q. 641 (C.C.P.A. 1982), concerning the
lack of similarity between BOSIN SEA PARTY and BOSTON TEA PARTY¢eKG Br. at

13 n.2) is of little consequence here. likkn CRUSSH and CRUSH — which look the same,
sound the same, and have the same meaninge blyetch of the imagination do either GULPY
and GULP or BOSTON SEA PARTY and BBDON TEA PARTY have the same look,
pronunciation or meaning.

Krush Global's reliance olm re Hearst Corp.25 U.S.P.Q.2d 1238 (Fed. Cir. 1992)
(involving VARGAS and VARGA GIRL), Interstate Brands Corp. v. Celestial Seasonings, Inc.
198 U.S.P.Q. 151 (C.C.P.A. 1978)\(blving RED ZINGERand ZINGERS)King Candy Co. v.
Eunice King’s Kitchen, Inc182 U.S.P.Q. 108 (C.C.P.A. W7involving MISS KING’S and
KINGS), andin re August Storck K18 U.S.P.Q. 823 (T.T.A.B. 1983) (involving JUICY 2
and JUICY BLEND Il) 6eeKG Br. at 13), is likewise mispted, since, among other reasons, Dr
Pepper owns rights in CRUSH, not just ORANGE CRUSH.

The cases that actuallye relevant to this dispute atieose cited in Dr Pepper’s opening
brief, cases in which the Board has held @rad over again that two marks differing by a single
letter — particularly a single letter repeatedhie middle of a mark — are visually and aurally
indistinguishable and make the samenotercial impression on consumer§&eéDP Br. at 36.)
The Board must come to the same conolusiere with respetdt CRUSH and CRUSSH.

b. Krush Global's Logo Mark islighly Similar to CRUSH

The CRUSSH Logo Mark at issue is alsghiy similar to Dr Pepper’s established

CRUSH mark. Although Krush Globattempts to limit the comparison of its logo mark only to
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a recent version of Dr Pepper's ORANGE CRUSH logo forseeiG Br. at 9)° the CRUSSH
Logo should be compared to CRUSH standing absneell as to any ddr Pepper’s logos.

Krush Global does not dispute that the dwant portion of its CRUSSH Logo Mark is
the word CRUSSH. As such, for all the reasossuised above with regard to the word marks,
Krush Global’s logo mark is essentiallyetsame as Dr Pepper's CRUSH ma8ege.g, Ava
Enters., Inc.77 U.S.P.Q.2d at 1785 (design marks “highly similar” where word portion differed
only by a single letter).

In fact, Krush Global has admitted — repeatedthat the design portion of its logo mark
has no source-identifying significanse¢ e.g, KG Br. at 3, 9; Learmond Tr. Dec. Y 16), and
thus does not and cannot serve to differentiatpdnies’ marks. To the extent that the design
portion of Krush Global’'s mark plays any roleadlt the design, along with the orange coloring
employed by Krush Global, serve only to renti®the similarity created by dominant word
portions of the marks. (DP Br. at 52-53.) KruGlobal does not reallgispute this, contending
instead that the design and color features dP&pper’s logo mark are weak on the theory that
similar features allegedly atesed in connection with otherange sodas. (KG Br. at 1¥.)
However, even Krush Global cannot have faile notice that, unlike the CRUSSH Logo Mark,
noneof these third-party logo marks bear a wordrk that resembles Dr Pepper's CRUSH mark
in any way, shape or fashion. If anythinggdl logo marks serve merely to reinforce the

similarity between Dr Pepper’'s CRUSbto and Krush Global's CRUSSH logo.

® For unknown reasons, Krush Global relies onrmé version of Dr Pepper’s logo for its
orange-flavored CRUSH beveg not the current logoCompareSpringate Decl., Exh. PX169
with KG Br. at 9.)

19 Krush Global has submitted no evidence that any of the third party logos it references are in
use. As such, even if the logos were relevaminy issue in this proceeding, they could not be
considered. §eeStatement of Evidentiary Objectionsdaobjecting to Wright Decl., § 10).)
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2. Strength of the CRUSH Mark

Krush Global’s discussion regarding the faoi®r Pepper's CRUSH mark proceeds
from the incorrect assumption, discussed abthet Dr Pepper cannot succeed in this
proceeding unless the CRUSH mark is famo®eekG Br. at 14.) This is not the law. A
mark’s strength is merely one factor in detaing the scope of prettion, and therefore Dr
Pepper does not need to prove that the CRUSH mdaknous in order to succeed on its claim.
E.g, Ava Enters.77 U.S.P.Q.2d at 178BC Comics v. Pan Am. Grain Mfg. C@7 U.S.P.Q.2d
1220, 1228 (T.T.A.B. 2005). Moreover, even tiekely weak marks enjoprotection against
closely similar marks for related goods. 2 J. Thomas McCavtb@arthy on Trademarks and
Unfair Competition§ 11:76 (4 ed. 2009).

Even though Dr Pepper need not shoat tts CRUSH mark is famous or even
particularly strong to succeed in this prodagdDr Pepper nonetheless has submitted evidence
that its CRUSH mark is strong and well knowrgliuding evidence of consumer awareness of
the CRUSH mark and evidence of the length andrexof Dr Pepper’s use and promotion of the
mark. Krush Global's arguments against Dpjga’s evidence fail, as discussed below.

a. Survey Evidence Shows Significant Consumer Awareness

Dr Pepper presented survey evidence showin- % of consumers know the
CRUSH mark. (DP Br. at 29-30.) In tacit reciigm that such evidence goes far to proving that
the CRUSH mark is well known if not famous,ush Global spends several pages of its trial
brief attempting to attack the survey evidenceeeKG Br. at 14-16.) But none of Krush
Global’s attacks effectively challenge this substantial evidence of renown.

First, contrary to Krush @bal's arguments, therem®thing questionable about the
manner in which Dr Pepper’s awareness suway conducted. As Krush Global admits, the

consumer awareness survey at issue was undertak in connection with this proceeding or
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any other legal dispute, but rathas a regular part of Dr Pepper’s business operations. (KG Br.
at 14, 15; Springate Decl., 1 44.) This fact agsather than detracts from, the survey’s
reliability. Cf. Am. Home Prods. Corp. v. Barr Labs., |r856 F. Supp. 1058, 1070 (D.N.J.)
(attorney involvement in survey design adedysaffects weight accorded to the resuldd,
834 F.2d 368 (3d Cir. 1987MBoehringer Ingelheim G.io.H. v. Pharmadyne Lah$32 F. Supp.
1040, 1058 (D.N.J. 1980) (attorney involvemensiimvey design identified as a weaknéss).

Krush Global also complains that the survegasured respondents’ awareness of the
mark ORANGE CRUSH rather than CRUSH stamgdalone. (KG Br. at 14.) KG raises this
issue presumably in support of its theory tivhtle consumers may be aware of the brand
ORANGE CRUSH, they are not aware oétimark CRUSH. However, Krush Global’s
complaint fails for at least two reasons. FiestKG admits (KG Br. at4), Dr Pepper’s survey
tested awareness of CRUSH standing aloieaat in 2009, if not earlie And, despite Krush
Global’s theory that consumers are moreof the mark ORANGE CRUSH than CRUSH,
awareness levels actuallycreasedvhen CRUSH was tested in place of ORANGE CRUSH.
(SeeSpringate Decl., 1 45, as cected by Springate Tr. at 18:15-- % average awareness
in 2007-2008 vs. % awaresein first quarter 2009).

Finally, Krush Global attacks Dr Pepper's\ay as showing vergigh aided awareness
figures, but comparatively low unaided awareniggures. (KG Br. at 15.) However, Krush
Global does not point to any @bolding that aided awareness figures are irrelevant for

assessing mark strength. In fact, there are a multitude of Board cases relying on aided awareness

1 Krush Global complains that Andrew Springdde Pepper’s Senior ViePresident of Brand
Marketing, could not explain thegmise methodology of the surve(KG Br. at 14.) This is an
unfounded exaggeration: Mr. Spratg testified as to how thersay was conducted in general
terms, as KG itself admits. (KG Br. at Ke&te als®Springate Tr. 91:10 — 111:4.) Moreover,
there is no reason that someone in Mr. Springges#tion should be required to know the exact
methodology of a survey conductieg a reputable, outsourced vendor.
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figures to conclude that a senior mark is famdag., Novartis AG v. Cera Prods., In®pp.
No. 91173560, slip op. at 8failable athttp://des.uspto.gov/FaiReterivePdf?fINm=
91173560-03-20-2009&system=TTABIS), 2009 WL 871681*3 (T.T.A.B. March 20, 2009);
Sara Lee Corp. v Mahmou®pp. No. 91162134, slip op. atd@vgilable athttp://des.uspto.gov/
Foia/ReterivePdf?fINm=91162134-12-27-2007&®m=TTABIS), 2007 WL 4663353, at *3
(T.T.A.B. Dec. 27, 2007Hormel Foods Corp. v. Spam Arrest, LL&anc. No. 9204213, slip
op. at 44 &vailable athttp://des.uspto.gov/Foia/ReterivePdf?fINm=92042134-11-21-
2007&system=TTABIS), 2007 WL 4287254, *17 (T.T.A.B. Nov. 21, 2002k Daniel's
Props., Inc. v. Quest Assocs., L.pp. No. 105,022, slip op. at 1&vailable at

http://des.uspto.gov/FdRReterivePdf?fINre91105022-07-12-2000&syem=TTABIS), 2000

WL 992415, *6 (T.T.A.B. July 12, 2000).

In sum, none of the attacks aimed at Dpfa’s survey evidence of consumer awareness
of the CRUSH mark hit thetarget. Consequently, the &al can and should rely on Dr
Pepper’s survey evidence showing - ofPeonsumers are aware of the CRUSH mark,
and conclude on the basis of this e@rnde that the CRUSH mark is famous.

b. Evidence Shows Extensive Sales/ertising of the CRUSH Mark

After its failed attack on Dr Pepper’s awagsn survey results, Krush Global turns its
focus on Dr Pepper’s evidence of the sale and marketing of CRUSH beverages.

Krush Global first admits that Dr Pepper’'s C&d marks have been used and advertised
since the early part of the 19006e€KG Br. at 14, 19.) That the CRUSH mark has endured for
over a century — a reabthat few brands can boast — speaks volumes about the mark’s
marketplace strength. Yet déspacknowledging the extensive and remarkable pedigree of the

CRUSH brand, Krush Global nonetheless attermptsgue that the CRUSH mark cannot be

17

{F0557533.1}



well-known because it is not the bastling orange soda either in the United States or among Dr
Pepper’s own brands. (KG Br. at 17.) Krush Glabattack must fail, as there is simply no rule
of law stating that only the top-selling mark in &em category can be well-known or deserving
of robust protection. Is PEPSI not a famouwanlrworthy of the strongest protection simply
because COCA-COLA outsslit? Of course not. Moreove2RUSH has always been one of

the best-selling orange sodas and currentlynked second in the categpm addition to being
among the top-ten flavored sodas of any vari€Springate Decl., § 24; Springate Rebuttal

Decl., § 7 and Exh. PX209.)

Krush Global also attacks Dr Pepper’s sdlgures and advertising spend and the
geographic distribution d@RUSH soda. (KG Br. at 17-21However, as Krush Global itself
admits, “[s]ales figures . . . dwt necessarily reflect awarenesgecognition of a mark.” (KG
Br. at 18 (citingln re Bongrain Int'l (Am.) Corp.13 U.S.P.Q.2d 1727 (Fed. Cir. 1990).) While
Dr Pepper disputes Krush Global’'s contention fades levels for CRUSH are insignificant, Dr
Pepper agrees that sales figures from the rgq@attdo not necessarilgflect the extent of
consumer awareness of, or the strengtthef CRUSH mark, which the consumer awareness
survey evidence and century-long history proveaseta strong brand. As Krush Global itself
admits, the fact that CRUSH was refilable nationwide in recent ye¥rand did not achieve

the sales success of SUNKI&@d absolutely nothing to dativ consumer recognition or

12 Krush Global likes to pretend that CRUSH heages were never available nationwide before
2009. Geee.g,KG Br. at 5, 20.) However, Dr Pepper'sness testified that the more limited
distribution of CRUSH bewvages was only true for about eigbtnine years (Springate Tr. at
60:12-15), and thus was a very recent andtdhvad phenomenon in the 100-year-plus history
of the brand. Krush Global makes similamdaindoubtedly purposeful — mistakes with respect
to other evidence — for example, stating tialntil this year, ORANGE CRUSH soda was not
even the second best selling orange sodeeittiited States: Coca Cola’s [sic] FANTA was”
(KG Br. at 5;see also idat 17, 20), even though there is nadewce in the record concerning
the market rank of CRUSH soda for any butriwst recent two years of the brand’s history.
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inherent strength of the CRUSHalld, but rather merely reflectéte practical effects of Dr
Pepper’s marketing choices. (KG Br. at 17-4& als@&pringate Tr. at 58:4 59:16.) Now that
Dr Pepper is focusing more marketing gyyeon the CRUSH brand, sales have spiked.
(Springate Decl., § 24; Springate at Exh. KGL 3.) This, even motkan the past sales results,
is a testament to the brangiswer and marketplace recognition.

3. Similarity of Goods and Services

Another key factor in thdu Pontanalysis is the relatedness of the goods and services at
issue. Ava Enters. In¢.77 U.S.P.Q.2d at 1784. Once ag#&rysh Global relies on imagined
“facts” — specifically, the pretense that the sm#g and goods at issuesatifferent than what
they really are — in an attempt to overcome dhid?ontfactor.

The CRUSSH application and registrationsaue cover a broad identification of
services, namely, “restaurantteang, snack bar and café servigavision of prepared food;
food and drink preparation and presentationisesy bar serges; catering services for the
provision of food and drink; pparation of food stuffs or meals for consumption off the
premises; sandwich and salad bar servicese Wwar services.” Notwithstanding this
indisputable fact, Krush Globgoes through great efforts tonvince the Board that Krush
Global's services are actually limited to “seltj] healthy food and beverages to health
conscious consumers.” (KG Br. at 22.)

However, there areo limits in the application or registian as to the types of restaurant
services to be provided under the CRUSSH Marks. Themodimits in the application or

registration as to the type fufod or drink to be served #te proposed CRUSSH restaurants.

13 Notably, this assertion is contradicted by #vidence. Mr. Learmond testified that CRUSSH
restaurants offer unhealthy produatsl that the restaurant senas/one who walks in, not just
health-conscious consumers. (Learmond Tr. at 42:25 — 44:3.)
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And there areo limits in the application or registrati@s to the types of consumers for Krush
Global's CRUSSH-branded services. Krush Globaltguments and evidence as to the nature of
its services actually offered in the U.K. are therefore irrelevant.

Krush Global's attempt to rewrite and narrow gtope of its intended use is transparent:
it hopes to avoid the obvious retatship between the dad services identifeein the application
and registration at issue ane theverage and food goods on which Dr Pepper has long used its
CRUSH marks. But the Board isqgred to consider the identification of services as set forth in
the application and registration, remme imagined identification gkrvices put forth solely for
purposes of avoiding judgmen®ctocom Sys., Inc. v. Houston Computer Svcs. 16c.
U.S.P.Q.2d 1783, 1787 (Fed. Cir. 1990). Thus, thes=svelevant to thigroceeding are those
identified in the application andgistration, namely, the provision ahytype of food anény
type of drink toanytype of consumers. And, as Dr Pepgemonstrated in its opening brief (DP
Br. at 39-46), those broad serviaee clearly related to the beage products primarily offered
under Dr Pepper's CRUSH marks (as well as the licensed food products offered under the mark).

While Krush Global cannot rewrite its idemtgtion of services to avoid judgment
against it, it is nonetheds relevant to likelihood of confusiamalysis that Krush Global intends
to focus its offerings on beverages products, nasch does in its exillg CRUSSH outlets in
the U.K. SeeDP Br. at 54.) It is cleahat the beverage-centrestaurant services Krush
Global seeks to provide are clogetlated to the beverage produstswhich Dr Pepper has used
its CRUSH marks for more than a centuBeege.g, In re Sage Dining Servs., In&er. No.
75/789,623, slip op. at 8-12 (available at fittjes.uspto.gov/Foia/ReterivePdf?system=

TTABIS&fINM=75789623-05-07-2003), 2003 TTABEXIS 216 (T.T.A.B. May 7, 2003).
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Even the case on which Krush Global relies so hedwilse Coors Brewing Co68
U.S.P.Q.2d 1059 (Fed. Cir. 2003p€KG Br. at 22-23), supports this conclusioboors
concernedinter alia, the question of whether beer is retbte restaurant services. The Board
held that beer and restaurantvsees were related, but the FealeCircuit held otherwise on the
scant evidence presented. Noting that there gengerule that food and restaurant services are
related, 68 U.S.P.Q.2d at 1063, fexderal Circuit nonetheless ctumted that “th[e] case would
be different . . . if the registrant’'s mark hageh for a brewpub or for restaurant services and
beer. In that case, the goods amdises associated with the two maxksuld clearly be
related” Id. at 1064 (emphasis added). Here, KrGdbbal’'s broadly identified restaurant
services, which by its own admission will be ceeteon providing beverages, are clearly related

to Dr Pepper's CRUSH-branded beverages, nikeha brewpub is clearly related to beer.

Hasbro, Inc. v. Braintrust Games, In©pp. No. 91169603, slip op. at 20/éilable at

http://des.uspto.gov/Foia/Reterive Pdith=91169603-08-24-2009&syem=TTABIS), 2009
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TTAB LEXIS 543, at *25 (T.T.A.B. Aug. 24, 2009)Even the registration of arguably
confusing marks does not give &ipant the right to register arfadr confusing mark.”) (citations
omitted).

4. Overlapping Trade Channels

In analyzing the similarity of trade channels, unless there is a limitation in the services
identification at issue, the Board presumes that the services are marketed in all normal trade
channels for the identified servicesai@inary consumers for such servicés.re Elbaum 211
U.S.P.Q. 639, 640 (T.T.A.B. 1981). In ordemtmid the conclusion théihe parties’ trade
channels and consumers overlap, Krush Global agajages in the fiction that its services are
narrowly limited to serving healthy food abdverages to city-living, health-conscious
consumers. §eeKG Br. at 23.) Krush Global also conties to make up “facts” to support its
untenable analysis.

As discussed above, the application and reggish at issue include broad identification
of restaurant services. Despite this, Krush Glpbetiends in its trial loef that its use of the
CRUSSH mark will be limited to “stand-alofeilit[ies] located in busy, high-traffic,
metropolitan locations” frequented “by busy professionals looking to grab a healthy breakfast,
lunch or smoothie.” (KG Br. &4.) However, as discussed above, there is no such limitation in
Krush Global's application and regidicmn at issue. And, as with tloker Pontfactor concerning
similarity of the goods and services, the facmncerning overlap ofade channels must be
considered in light of the full idéification of services in the appition and registtéon at issue.
Octocom Sys., Incl6 U.S.P.Q.2d at 1787. As shown inBapper’s opening brief, these broad
restaurant services include the types of restds@rvices selling Dr Pepper's CRUSH soda and

licensed food products. (DP Br. at 46-4The trade channels clearly overlap.
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Krush Global’'s arguments that Dr Pepper's CRUSH beverages have only limited
distribution is not only factually correct, it is legally irrelevarib the question of whether the
parties’ trade channels ovaslaKrush Global again relies dme false “fact” that CRUSH
beverages have only limitedstlibution (KG Br. at 23), de#p the evidence that CRUSH
beverages are actually availableoughout the United States. p(§igate Decl., 1 17, 22.) Krush
Global also attempts to rely on the thetirt CRUSH beverages are found in very few
restaurants. (KG Br. &5.) Besides being contrary to the recaek(e.g, Springate Decl., 1 17
(CRUSH beverages found in thousandisestaurants), thigssertion is legallyrelevant: even
if CRUSH beverages were soldanly one food service outlet, th@de channels would overlap.

Further, the argument that Krush Global doegscaorently sell its juice products in third-
party retail locationsseeKG Br. at 23-24) ignores the retent inquiry, which is whether
consumers would believe that Krush Global’sSl3SH mark, when used in connection with
restaurant services, is somehow associatedmmected with Dr Pepper or its CRUSH magK.
Venture Out Props. LLC Wynn Resorts Holdings, LL.81 U.S.P.Q.2d 1887, 1892 (T.T.A.B.
2007). The argument also ignores the extengiird-party evidence showing that it is a
common phenomenon for companiesetuding, critically,Dr Pepper — to sell food or beverage
products in mass-market chains and supermatketsr an identical mark as that used for

offering restaurant services. (DP Br. at 42-44lj light of this evidence, it is irrelevant

14 Krush Global’s reliance om re Shoe Works, Incs U.S.P.Q.2d 1890 (T.T.A.B. 1988), in
support of its arguments that there can be nolay®f trade channels here because Krush
Global’s services are limiteto its own restaurants€eKG Br. at 23-24) is misplacedn re

Shoe Worksvas a case in which two parties had emténéo a coexistence agreement specifying
that confusion was unlikely because the applicasales were limited tapplicant’s own stores

and in which the applicant had limited the identifiea of goods in its aggation to specify that

the goods would be sold only in applicant’s stor€kere is no such coexistence agreement here.
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I
5. Consumer Sophistication

Krush Global’'s arguments regarding consunoghsstication are evemore fanciful than
its preceding arguments. To arrive at its conolushat consumers are not likely to be confused,
Krush Global once again engages in the fictionitsatstaurant services will be offered only to
health-conscious consumers — a figttbat is contrary both to theoad identificathn of services
at issue here and toetlevidence of record.SéelL.earmond Tr. at 42:25 — 44:3 (testifying that
Krush Global sells to anyone, nosjthealth-conscious consumeyskKrush Global also relies on
several baseless facts aboutpheties’ respective consumertgiat its own consumers are
uniformly health-conscious and “the most disteg purchasers, regardless of costs” and that
CRUSH beverages are unhealthg aonsumed mostly by children. (KG Br. at 25.) As noted
above, the evidence refutes Krush Global's isgethat it only serves health-conscious
consumers, and there is simply no evidenageeming the purportedly “discerning” purchasing
habits of health-conscious consumers in any evEnére is also no evidence in the record that
orange soda is unhealthy or is consumed mostly by chit@ren.

Because Krush Global's arguments regardivegalleged sophistication of consumers
have no evidentiary support, they must be disregarded. Instead, the Board should look at the

only actual evidence of record -attboth parties sell inexpensifae — and conclude that the

16 Even if Krush Global were correct that orange soda is consumed mostly by children, this fact
would work against Krush Global rather thanitorChildren are inherently unsophisticated, so
even if Krush Global’'s allegedly health-cons@aonsumers are ableddferentiate between
CRUSH and CRUSSH, the unsophisticatettlcen who supposedly consume CRUSH

beverages — and who also must be protected by trademark law — would not be.
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goods and services at issue here are likebetthe subject of casual, impulse buying by hungry
and thirsty consumers who are very unlikelyatice the insignificant differences between

CRUSH and CRUSSH.

[1l. CONCLUSION

In sum, Krush Global’s trial brief is full ofomjecture, misstatements of fact and law, and
pure flights of fancy. There isothing in Krush Global’s tridbrief or in Krush Global’s
evidence (admissible or inadmissible) that refude Pepper’s clear shovgnn its opening trial
brief and herein that there is a likelihoodconfusion between the mark CRUSH and the
CRUSSH Marks at issue. Accordingly, Dr Peppspeetfully requests: J1hat registration of
Application Serial No. 79/033,050 be denied;ttfat Registration No. 3,275,548 be cancelled;

and (3) and that judgment for Dr Peppeebé&ered in this consolidated proceeding.

Dated: New York, New York FROSS ZELNICK LEHRMAN & ZISSU, P.C.
December 28, 2009
By:

Babara A. Solomon
Laura Popp-Rosenberg
866 United Nations Plaza
New York, New York 10017
Phone: (21p813-5900
Email: bsolomon@frosszelnick.com
Ipopprosenberg@frosszelnick.com
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